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TEXT Otr'RELEVANT STATUTES AI\ID CODES

RSA 167:14-a (V) - Recovery ofAssistance

!. All property, real or personal, in a revocable hust is subject to recovery by the deparhent for
recovery for any medical assistance provided the decedent. upon the death of the grantor, the
departuent shall provide the bustee wilh a statement containing the amount of mei'ical
assistance which was provided to the decedent.

RSA 498:1 - Jurisdiction

The superior court shall have the powers ofa court ofequity in the following cases: Charitable
ns:s; gusf other than express trusts as that tenn is defined in RsA 564.A: I I fraud, accident and
mistake; ltre affairy of partners, joint tenants or owners and tenants in common; thi redemption
and.foreclo-sure of mortgages; contribution; waste and nirisance; the specific performance of
coltracts; discovery; cases inrrhich there is not a plain, adequate and complete remedy at law;
and,in all otler cases cognizable in a court ofequity, except that the court ofprobate sirull huut
:":tylt: jfry{.tion over equitable matters ariiing undeiits subject matter jurisdiction authority
in RSA 547, RSA 547-C and RS A 552:7.

RSA 547:3, I(a), (c) - Jurlsdiction

I. The probate cor:rt shall have exclusivejurisdiction over the following:

(a) The probate of wills.
,F**

(c) The interpretation and construction ofwills and the interpretation" constructiorL
modiflcatioq and termination of trusts as that term is defined in RSA 564-A:1. I.

RSA 56&B:I-103(f4) - Definitions

"Revocsble" as applied to a fiust, means revocable by the settlor wifhout the consent of the
trustee or a pe6on holding an adverse intgrest.

RSA 564-B:5-505(a)(1) - Creditor's Claim Against Settlor

(a) whether or not the terms of a trust contain a spendthift provision, the following rules apply:
(1) During the lifetime ofthe settlor, the property ofa revooable trust is subject to claims of the
settlor's creditors.



RSA 564-B:6-604(a) - Limitation on Action contesting validity of Revocable Trust;
Distributiou of Trust Property

(a) A person may cornmence a judicial proceeding to contest the validity of a trust that was
revocable at the settlor's death within the earlier of:
(l) Three yean after the settlor,s deaJh; or
(2) 180 days after the fustee sent the person a copy ofthe trust instrument and a notice
infoming the person of the tust's existence, of thi trustee's name and address, and of the time
allowed for commencing a proceeding.

564-B:8-813 - Duty to Inform and Report

(a) Except while a hust is revocable and a settlor has capacity to revoke the trus! a toustee ofa
revo_cable tust shall provide a trustee's report comparable tothat described in su'bsection (d) to
the dishibutees or permissible disributees oftrust income or principal.

IRC secfion 676(a) - Power to Revoke

(a) - General rule: The grantor shall be fteated as the owner of any portion of a trus! whether or
not he is heated as such owner under any other provision ofthis par! where at any time the
power to revest in the grantor title to such portion is exercisable 6y the gxantor or a non-adverse
party, or both.

IRC section 2035(e) - Adjustments for certain gifts made within 3 years ofdecedent,s death

(e) Treatuent of certain hansfers from revooable tusts: For purposes of this section and section
2038, any transfer from any portion ofa ftust during any period tnat suoh portion was heated
under section 676 as owned by the deoederlt by reason ofa power in the grantor (detem:ined
without regard to section 672(e)) shall b€ hea;d as a trarsder made directly by the degedent.



STATEMENTOFTHE CASE

This case arises from a dispute between tle shareholders ofBunny's Superette, Inc.

(hereinafter referred to as "Bunny's Superette'). The parties are members of the same family

who incorporated Bunny's Superette in 1971. Defendants' Joint Appendix ('App.') at 133,

Marie I. Burke is the mother of Edward J, Burke, Thomas M. Burke and Bemardine P, Donelson.

App. at 133. The plaintiff, Edward Burke sought pennanent injrrJrotive relief to enjoin Marie

Burke and Bemardine Donelson fiom tansfening their shares in Bunny's Superette io Thomas

Burke, App. at 1-7, Edward Burke alleged that the parties had entered into an agreement in

1971 to trarsfer the unincorporated grocery store ovned by them (and known as Br.mny's

Superette) to a corporation.organized in such a manner that the three children would be equally

heated with respect to their parents' estates, including, but not limited to, the business, the land

and building on which it was situate. App. at L Edward Brnke firther atleged that the parties

had entered into a stock reshiction agrcement which gave him the right to purchase certain

shares which were being sold, and that on April l, 2004, both Marie Burke and Bemardine

Donelson transfened their shares to Thomas Burke without afflording the plaintiffthe

opportunity to purchase these shares. App. at l-3.

After a two day bench trial, the superior court flewis, J.) issued a final order dated

August 23, 2005 in which it rejected Edward Burke's claim that the parties had entered into an

oral agreement in rvhich the three children would be equally treated with respect to their parents'

estates. App. at 132. The superior court also rejeoted Edward Burke's olaim that the stock

reshiction prohibited a gift of stock to Thomas Burke from Marie Burke and Bemardine

Donelsor; and concluded that "Thomas Bwke gave no money or consideration for these

conveyances either to Marie (or her Trust) or Bemardine." App. at 141. Finally, the superior



court ruled that "Edward has failed to establish entitlement to any ofthe reliefhe seeks.,' App, at

144.

These rulings should have disposed ofthe entire case. However, the superior court also

observed in its final order xhat pursuant to RSA 547:3, I(a), (c) and RSA 49g:l "it lacked

jurisdiction to deal with tusts such as Marie's revocable trusl and with wills." App. at 143. The

superior court therefore "decline[d] to directly deal with &lward,s challenges to Marie,s trust

and will-related actions, including his oontentions that Thomas has wrongfirlly acted in

connection therewith, or has exerted undue influence.,' App. at 143.

Edward Burke filed a Motion to Set Aside, Modiff and/or Reconsider Decree (hereinafter

oMotion to set Aside Decree') on the grounds that the court should have issued a nrling with

rsspect to these issues because o'[t]he court tried in full all of the allegations and issues of

Thomas' undue influence over Marie in the creation ofald amendments to a revocable, inter

vivos Trust, deed ofall her real estate to the Trust, transfers of other property to the Trust, and a

deed from the trust ofthe land and buildings on which Bunny's Superette is situated to Thomas

Burke." App. at 145-148, The defendants objected to the Motion to set Aside Decree because

issues surrounding the creation and amendments to Marie Burke,s estate planning doouments

were never properly raised before the trial court, App. at I 50- 1 5 I . As suclr, it was

inconsequential that the superior court refused to issue a decision with respect to these issues,

App. at 150-151.r

The superior court issued an order dated September 26, 2005 in which it denied the

Motion to set Aside Decree, App. at 160-162. The superior court also unexpectedly clarified

' Thomas Burte also filed asupplemental objsction to plaintiffs Motion to Set Aside Decree on the grounds that the
trial court had already exercised jurisdiction over the inter vivos transfer ofproperties relating to the itock and real
qroperty from.Marie Brrrke (through her trust) to Thomas Burkg and therefore it was implicii from the court's
decision that there had been no undue influence or fraud associate.d with the transfer ofthese gifts. g99 App. at 154-
157.



tfurt it would not pass on any issues "that directly pertrain to the tust of Marie L Burke', and that

it made no rulins regarding Edward Burke's challenge to the transfer ofstock or real property

from Marie Burke's revosable bust to Thomas Burke. App. at 162. The superior court firther

withdrcw its finding that "Thomas gave no money or other consideration for these conveyances

sitherto Marie (or her trust) or Bemardinel' because it considered this finding to extend beyond

its subject matter jurisdiction App. at 162 at n. l.

Edward Burke subsequently filed this appeal with respect to the issue whether the

superior court erred in ruling that it did not have jurisdiction to resolve claimg related to fraud,

duress and/or undue iirfluence of rhomas Burke in the creation of and amendments to Marie

Burke's revocable trust, ths trursfer of Marie Bruke's personal and real property to her revocable

trust and the transfer ofa deed to Thomas Butke for the land and buildings on which Bunny's

superette was situated. see Rule 7 Notice ofAppeal. Edward Burke has since narrowed the

issue on appeal by arguing that the superior court only erred in determining that it did not have

jurisdiction to consider the transfer ofproperty to and from a revocable trust, and he has

acknowledged that the probate court is vested with exclusive iurisdiction to consider the creation

and amendments of a trust. See Plaintiffs Brief at 5.

The defendants agree with Edfvard Burke's statement ofthe law, The defendants

disagree with Edward Burke's request for the case to be remanded to the superior court 'Mth

instructions to ftrther remand for trial in the Probate court on the petition now pending." ?

' Edward Burke filed a "protective action" 6t the Hillsborough County Proba0e Court for the purpose ofreserving
the right to raise clains relating to fraud duress ardTor undus influence ofThomas Burke in ttre creation ofMarie
Burke's revocable trusl, deeds ofreal eshe to the hu$t, and a desd ofhust of land and buildings on whioh Bunny's
SuPerette is situated to Thomas Burke. App. at 163-164. The defendants objected to the peridon on the groundsthar
Edward Burke failed to stale a claim for relie{, and that those issues were noi proporly raiied at the sup.ti-or "ow.
App. at 165-166. The Probate Court (Cloutier, J,) informed the parties at a rocent strucurring conference ttrat it
would stay the aotion until a decision was issued by this Court. Edward Burke now asks ttraitlris case be"remanded" by superior court 1o the probate court, Ptaintiffs Briefat 13, It is believed that the appropriate



Plaintiffs Brief at 13. The superior oourt should be required to issue a determination with

respect Edward Burke's claims pertaining the fransfor ofproperry to and liom Marie Burke's

revocable trust. The defendants have already incuned considerable expense by being forced to

defend against Edward Burke's lawsuit in superior court, and they should not be forced to defend

against an unnecessary second proceeding relating to the same ha:rsfers in probate oourl

terminology is for the case to be 'ltrafffen€d" !o tle probale cou4 and more importantly the defendalts disagree
.that sush a tansfer would be necessary or appropriate.



STATEMENTOFFACTS

A- Bunny's Superette

Marie and Bemard Burke first established a grocery store called Bunny's Superette in the

early 1950's. APp. at 135. During their childhood and early adulthood, all of the Burke children

worked at the business on a full time and./or part time basis. App. at 135-136. Bemardine

Donelson and rhomas Burke went to college, but Edward Burke chose to continue to live at

home and to work at the bwiness after high school. App. at 135-136. Thomas Burke eventually

returned to work at Bunny's superette and Bemmdine Donelson chose to pwsue a career in ieal

estate. App. at 136. Bunny's superette was considered a family business, however there was

never any dispute that Marie and Bemmd Burke were the legal owners of the business. App. ar

13G137.

In 1 970, Bernard Bwke became ill and died on M ay 12, 197 | . App . at 137 , Bernard

Burke's will provided thax one dollar would be given to each of his children, and that Marie

Burke would receive the remainder of his estate. App, al 137. As the sirviving joint tenant,

Marie Burke became the sole owner of Bunny's Superette and the properties which had been

puchased during their marriage. App. at 137-138. In 1971, Marie Bwke decided io incorporate

Brmny"s sr:perette and gifted a 25% interest in the business to each ofher children. App. at 138.

As part ofthe incorporation process, the parties also entered into an agroement to adopt a written

stock restriction which provides that:

ln the event that any stockholder during his Iifetime desires to sell any of
his stock, he shall first offer it or such part of it as he wishes to sell, to the
corporation at the 'agreed price' . . . and the corporation shall have sixty
(60) days to accept or reject the offer, If the corporation rejects the offer,
the offer shall be repeated to the other stoskholders in proportion to their
holders and said stockholders shall have sixty (60) days to accept or
rejeot the offer. Ifthe other stockholders.reject the offer, then the holder



shall be free to sell said stock to any other party, which party shall take
subject to this restrictioa

App. at 139. This stock reshiction only prevented the sale of stock, and the parties were free to

gift tlreir stock to one anotler. App. at 139.

After Bemard Burke passed awayn Edward Burke and rhomas Burke managed Bunnyos

superette until 1996. App, at 139, over the years, Edward Burkens relationship with his famiiy

deteriorated. App. at 140. In 1996, Edward Burke left the business to work at a competing

grocery business which was owned by his son App. at 140. Bdward Burke has been estranged

from his family since that time. App. at 140. He no longer visits them, he does not conespond

with them and he does not talk to them at social and/or family events. App. at L4l. Marie Burke

has never met Edward Burke's grandchildren. App. at 141.

In 1999, Marie Burke created a revocable trust which provided for tho dishibution ofher

estate al her death. App. at I 4 I . Marie Burke hansfened her real estale and her stock in

Bunny's superette to her trust tlereafter. App. at 141. In March of 2004, Marie Burke, as the

Trustee of the Marie I. Burke Revocable Trult, gifted the real estate associated with Bunny's

superette to Thomas Burke. App. at 141 . In April of 2004, Marie Burke and Bernardine

Donelson also gifted their shares in Bunny's Superette to Thomas Burke. App. at l4l, 143. At

that time, Marie Burke also amended her trust to change the gifts to each of her three children.

App. at l4l'142.3 There is no evidence tiat Thomas Burke gave any consideration to Marie

Burke or to Bemardine Donelson in exchange for the stock. App. ar 141,143. Marie Burke is a

private persoq and prior to tlis litigation she had never shared copies of these documents with

her children. Tt. 6116 al 4445, 92, t7 +76.

3 M*i. B*ku lut , amended her trust to remove her gift to Edl4€rd Burke afrer he commenced this litigalion.
Transcript ('Tr.") 6116 ai 93-94.



B. The Litigation

Edward Burke initiated this action by filing a Petition for Injunction in which he sought

monetary damages as well as permanent iqiunctive relief to enjoin Marie Burke and Bemardine

Donelson ftom fransferring their shares in Bunny's superette to Thomas Burke. App, at 1,-26.

Edward Buke alleged that he was verbally promised by his father that he was a co-o$r:er of

Bunny's Superette, and that someday he would inherit the business, land and building associated

with Bunny's superette. App. at 1. Edward Burke also alleged that the parties entered into an

agreement which contained a stock restriction that gave him the right to purchase certain shares

vihich were being sold, and that on April l, 2004 both Marie Burke and Bernardine Donelson

improperly hansfened their shares to Thomas Burke without affording Edword Burke the

oppor[unity to purchase these shares. App. at l-3.

Shortly before trial, Edward Burke suddenly and unexpectedly attempted to inject aspects

of fraud, duress a:rd rurdue influence relating to the transfer ofproperty ftom Marie Burke's

revocable trust to Thomas Burke into the litigation. Edward Burke issued a subpoena Duces

Tecum on May 23, 2005 in which he ordered Marie Burke to appear for a deposition in which

she would be required to bring "[c]opies of all wills executed by you duriirg your lifetime, tle

original ofyour current will, and the origrnal ofall trust docunisnts executed by you during your

lifetime." App. at 35. Ths defendants objected to the subpoena Duces Tecum on the grounds

that the case only involved the issue whether Marie Burke and Bemardine Donelson violated a

stock restriction (or other agreement) by transfening shares to Thomas Burke, and therefore

Marie Burke's wills and trusts had no bearing upon the pending matter. App, at 32-35. The

superior court allowed this discovery despite the defendants' objections, and Marie Burke was



forced to produce her private (and previousry confidential) estate planning documents. App. at

36.

Bdward Burke also issued a subpoena Duces Tecum just two days before hial in which

he requested a significant number of documents pertaining to Marie Burke's estate planning and

finances. App. at 45-51. on June 14, 2005, on the eve oftrial, the superior court held a hearing

on the plaintif s Ex Parte Motion to euash subpoena seeking production of Documents during

which Edward Burke's counsel explained that he needed this infomration for the purpose of

exploring Thomas Burke's involvement with Marie B'rke,s financial affairs. App. at 4243.

The defendants objected to the production ofdocuments because the request was untimely and

the documents were not relevant.4 The superior court nonetheless allowed Edward Burke to

conduct limited discovery to the extent that the documents could be relevant. Edward Burke

never sought to amend his complaint to include any claims relating to fraud, duress and/or undue

influence after receiving these additional documents.

The tial commenced on June 15, 2005. The focus of the trial was whether Edward

Burke was verbally promised by his parents that he \ryas a co-owner of Burury's superette, and

that someday he would inherit the b'siness, land and building associated with Bunny's

superette' Tr, 6/15 at 6, za. The defendants testi{ied that they were never promised an

ownership interest and./or future inheritance if they continued to work at Bunny's superette. see

Tr.6/16at55, 116-117, 1?9-8r. The defendants also testi-fied that there was never an agreement

with respect to who would ultimately own and/or inherit tlre store. See id.

' Edward Burke nev€r requested a transcript ofthis hearin& but nonetheless has referenced isolated portions of lhe
tT,Adjy"P"::1,!:T hi.. TgoA1nt q{ he properly raiseiihe issue of undue influ"n"e, durro o, f"uud. ir"
Y:]1T:1?^ Ygli:ilo strike' The plaintiffhas not set fodh a sufficient record on appeal to supporr a do6firination
TlL::,T:,: T" ."quest.. Whatjs more, the defendants have listen€d fo the tape recoiding and d'hagree withEowaro uurke's representation that these issues were properly raised during this hearing. 

-

I



During the hial, there was also some testimony regarding Marie Burke's wills and trusts.

The defendants objected to the inhodlction of this evidence for the purpose ofcontesting her

estate, and the court explained that Edward Burke would be allowed leeway to inhoduce this

evidence but would eventually need to "make it cleat', what remedy hs w6s sseking. Tr. 6/15 at

M'66. lt appeared, that Edward Burke was intoducing this evidence mainly for the purpose of

detennining whether the transfer of real property from Marie Burke to Thomas Burke violated

the alleged verbal agreemen! as well as to show whether the nansfer ofstock from Marie Burke

toThomasBurkewasactuallyagift. Tr.6115at95,llg-zt,1i2,135-i7;Tt.6/16at50-51,5g,

67-100' 183. Edward Burke attempted to argue that Bernardine Donelson would receive

additional inheritance from Marie Burke in return for the conveyance ofher stock in Bunny's

Superette to Thomas Burke. Tr. 6/i6 at 88-93; App. ar gg-89, 143.

After trial, the superior court allowed the parties to submit a post-hial memorandum. see

App. at 60' 96, Ll4. In his post-hial memorandum, Edward Burke challenged for the very first

time the creafion of Marie Burke's estate planning documents on the grounds that she was

incompetent when they were created. App. at 72-79, g4-g7. Edward Burke also requested the

court to set aside and./or refom the wills and trusts as a result of fraud, duress and/or undue

influence. App.at91. The defendants objected to Edward Burke's request for reliefbecause

these issues were not properly raised prior to hial, and had no bearing on the issues before the

court. See App. at 117. The defendants also objected on the grounds that there was insufficient

evidence to support such a ruling. 5 App. at I 1T-l 19.

- Marie Burke testified that she met Attorney Ruth Ansell in private to prepare and mocli$ her estate documen6, as
' well as that she never discusred her estate planning documenis with Thomas Burke because she is a private person

and "it's none oftheir businees, you know.' Tr. 6/16 at 44. Marie Burke also testified that she took'Edward Burke
out ofher trust because "[h]e and his family don't visit me. I'm a great grandmother three times. I wasn't told by
them. We're no! even friends now." Tr.6!16 ar49, There was nJevid;lce which would support a deiermination
tlut Marie Burks's d€cision to leave no gift to Edward Burke was tfte result ofundue influentq fraud or duress.



The superior cow uhimately issued a final order which rejeoted Edwarcl Burke's slaim

that the parties had entered into an oral agreement in 'gftich the three children would be equally

treated with respect to their parent's estates. App. at 10. The superior court also rejected

Edward Burke's claim that the stock reshiction prohibited a gift of stock to Thomas Burke from

Marie Burke and Bernardine Donelson App. at 139. The superior court also found that
o'Thomas Burke gave no money or consideration for these conveyances either to Marie (or her

Trust) or Bemardine." App. at l4l,143. ln light of these rulings, the superior court derermined

that "Rlward has failed to establish entitlement to any of the relief he seeks.', App. at 144_

This case is now on appeal because the superior court wenfually determined in a post-

trial order that it had no jurisdiction to consider atry issues relating to Marie Burke,s revocable

trust and therefore withdrew its determination that the conveyance ofproperty from Marie

Burke's revocable trust to Thomas Burke was a gift. App. at 162. The superior court also

determined that it did not have jurisdiction to consider whether (l) Marie Burke,s trans&r of

propefiy to Thomas Burke was the result of undue influence, fraud or duress or (2) the creation

and modification of Marie Burke's trust and will was the result of undue influence, fraud or

duress, App. at 162. This appeal followed.

10



SUMMARY OX' TEE ARGTJMENT

The superior court ened by determining that it did not have juristliction to consider issues

sunounding the inter vivos transfer of property from Marie Burke to Thomas Burke. The

superior court has jurisdiction to issue a decision with respect to the transfer ofproperty to and

from an inter vivos revocable trust because these tansfers do not involve the o.creation,

modification or termination of a trust." RSA 547:3, I(c). As the settlor and sole trustee of the

inter vivos revocable toust, Marie Burke retained an mresnicted rigJrt to convey property into

and from the trust. A detemnination of whether the toansfer of stock ftom Marie Burke to

Thomas Burke was a gift (or the result ofundue influence, fraud or duress) does not involve an

issue which falls within the exclusive jurisdiction of the probate court. As such, the superior

court had jurisdiction to consider all issues sunounding tle bansfer ofproperty from Marie

Burke's trust to Thomas Burke.

This case should be remanded to the superior court for reinstatement of its finding that

the transfer of stock from Marie Burke to Thomas Burke was a gift. Edward Burke faiied to

properly raise the issue regarding whether the hansfer ofstock and other real estate was the

result ofundue influence, fraud or duress, and therefore this particular issue does not need to be

remanded to the superior courl Nonetheless, this issue should also be remanded to superior

court in the event that this court determines that Edward Burke properly raised this issue.

The defendants disagree with Edward Burke's request that the case be remanded to the

superior court 'lrith instructions to firther remand for toial in the Probate Court on the petition

now pending." Plaintiffs Brief at 13. The superior court should resolve all issues concerning

the transfer ofproperty from Maxie Burke's trust to Thomas Burke, and there are no additional

issues which need to be decided in probate court. Edward Burke should not be permitted to



tmnsform this case into a will contest by have it tmnsfened to the probate court for a

determination whether the changes to the estate planning documents were the result of undue

influence, fraud or duress.

t2



ARGUMENT

I, The superior court Improperly Determined rhat rt Did Not Have Jurisdiction To
Resolve Auy Issues Surroundlug The Transfer Of property To Or From Marie
Burke's Revocable Trust

A. Standard of Review

The determination whether a probate court has subject matter jurisdiction is a question of

Iaw see In re Pase's Estate. I 17 N.H. 734,734(1977) (explaining that issue ofprobaxe court's

subject ma8er jurisdiction was a question of law). The superior oourt's determination that it

lacked subject matter jurisdiction to consider the hansfer ofpro. perty to and from Marie Burke,s

rovocable trust must be reviewed de novo. See State v. pierce. 152 N,H. 790,791 !OOS)

(explaining that issues of law are reviowed de novo).

B. The Suoerior Court Had Jurisdiction To Consider AII Issues Surroundins
The Transfer Of Propertv To And From Marie Burke's Revocable Trust

The defendants do not dispute that the superior court hadjurisdiction to consider issues

relating to the transfer ofproperty from Marie Burke's revocable trust. The superior court had

jrnisdiction over inter vivos tansfers relating to the stock and real property from Marie Burke

(through her tust) to Thomas Burke. These transfers were within tle superior court,s

jurisdiction because they do not involve "the interpretation, construction, modification, [or]

termination" ofa tust. seq RSA 547;3,r(c), These issues instead involve the enforceability of

inter vivos transfers which happened to pertain to property that had been placed in a revocable

trust. Indee4 there are other cases in which the superior court has ruled on issues pertaining ro

property which happened to be in a revocable trusl See e.g.. pope v. Lee. 152 N.H. 296 eO}S)

(superior court interpreted lease agreement for Foperty which was owned by revocable tuust);

Walsh v. Youne, 139 N.H. 693 (1995) (superior court considered request for construcdve trusr

over firnds whish were curently being held in revocable trust). There is nothing in the statute



which provides tle probate oourt exclusivejurisdiction over these issues. Based on the

firregoing, the superior court hadjurisdiction to consider any ald all issues relating to the transfer

of property to Thomas Bwke from Marie Burke's revocable trust.6

There is identity of interest between Marie Burke individually and as the sole settlor and

current trustee of her revocable hust. Marie Burke has unlimited power over the property held in

her revocable trust. A revocable trust is defined in the Unifonn Trust Code as .,a tnrst [which is]

revocable by the settlor without the consent of the trustee or a person holding an adverse

interest." RSA564-B:l-103(r4)eoo4). Essentially,tlesettloroftherevocabletrustcando

anything that she wants with the trust assets. As a result of her unrsstricted power, Marie

Burke's revocable trust reports all income on her social security number during her lifetime. See

IRC section 676(a). Gifls from her revocable trust are treated as gifts from Marie Burke during

her lifetime. see IRC section 2035(e). The property ofher revocabre hust is subject to the

claims ofher creditors. see RSA 564-B:5-505(a); see also RSA r67:r4-a(v) (Recovery of

Assistance). Similarly, the beneficiaries ofa revocable trust are not entitled to notice ofeither

the existence of the trust or any actions of the trustees while the settlor has the capacity to revoke

the trust.. S99 RSA 564-8:8-813.

1 . Whether The Convsyance of Stock Was A Gift Or Sale

The superior court erroneously withdrew its finding that the transfer of stock from Marie

Burke to Thomas Burke was a gift. There is no reason ttrat the superior court does not have

subject matter jurisdicfion to consider this issue, and the mere fact that the stock rllas once in a

revocable trust has no affect on the superior court's ability to issue a determination. See Gakljie

v' Darwish. 7 cal. Rptr. 3d 178 (2d Dist 2003) (explaining that where the trust was a revocable

o In fact, the determination ofissues surrounding the transfer ofreal property and stock ftom Marie Burke to
Thomas Burke is no different than the deteminalion that Bemaxdine Donetson gifted her stock to Thomas Burke. Itwould not make procedural sense to require two sepante tials on these issues.
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inter vivos hus! the trustees had the power duriug their lifetimos to direct the sale ofthe real

property owned by the fist). This issue was the centerpiece of the trial, and the superior court

has a complete record of this issue. The superior court should be ordered to reinstate its finding

that the conveyance ofBunny's superette stock froE Marie Burke's revocable trust to Thomas

Burke was a gift. There is no reason that this particular issue should be tansfened to probate

court.

Whether The Conveyance of Real Property And Stock Was The Result Of Undue
Influence. Fraud Or Duress

Edward Burke also states in his briefthat the superior court has jurisdiction to consider

issues relating to fraud, duress and undue influence with respect to the toansfer ofproperty from

Marie Burke's revocable trust to Thomas Burke. The defendants agree with Edward Burke's

statemsnt of law that the superior court has jurisdiction over these issues. The defendants

disagree, however, that the superior court committed an error by failing to address these issues

because they were never properly raised.

Edward Burke did oot allege any facts in his petition to support a determination that the

transfer ofproperty to Thomas Burke was the result offraud duress or undue influence, nor did

Edward Burke ever seek to amend his petition to include such a claim. App. at l-7. Edward

Burke only first discussed this issue on the eve of hial when he stated that he wanted to review

Marie Burke's financial and estate planning documents for the purpose ofexploring the amount

ofcontrol that Thomas Burke exercised over her financial affairs. After receiving these

documents, Edward Burke never amended his petition. Edward Burke instead attempted to raise

the issue ofundue influence, fiaud or duress in tle Requests for Findings of Facts and Rulings of

Law, which was submitted after discovery had closed and after the trial begun. App. at 52.
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It is well settled that a party has a right to be informed ofthe theory on which the

plaintiffs are proceeding and the redress that he claims as a result ofthe defendant's actions. See

Kravitz v. Beech Hill Hoso.. L.L.c. , l4g N.H. 383,392(2002). Edward Burke never sought to

amend his pleadings, and only first attempted to raise the issue ofundue influence, ftaud or

duress in his Requests for Findings ofFacts and Rulings oflaw. App. at 52. Edward Burke was

not entitled to allege such a olaim for the very first time in these requests (which were filed after

the trial began). The inhoduction ofissuds pertaining to ftaud, duress and undue in{luence

suddenly and unexpectedly i4fected aspeots ofMarie Burke's mental capacity into a case that

was expected to only involve issues pertaining to Edward Burkeos claim that he was improperly

denied an opportunity to purchase shares because ofan oral agreement between the parties

and/or the stock restriction.T

Even assuming that the issues ofundue influence, fraud and duress with respect to the

hansfer of property from Marie Burke to Thomas Burke were properly raised, Edward Burke is

not entitled to have tle case tralsfened to probate court. Edward Burke has already forced his

family (including his eighty-seven year old mother) to wittstand lengthy.depositions and nial

examination. The superior court allowed Edward Burke exhaordinary freedom to introduce

evidence regarding the hansfer of properly from Marie Burke to Thomas Burke, and there is no

dispute that he had an adequate opporhmity to intooduce evidence on the issues ofundue

influence, fi.aud and duress. Tt. 6/1,5 at M-66.

' Edward Burke argued in his Objection !o Motion to Shike that the defendants waived their obiection to claims of
fraud' duress and undue influence by failing to object to testimony penaining to Marie Burke's 

-wills 
and trusts. The

defendants did object 0o thb infroduction ofthis evidence, but the'superior coud allowed the testimony. Tr. 6/lj at
44, Whal-isfiore, ahs apparent purpose of this testimony was to detemine whether the transfer of real properry
from Marie Burke to Thomas Burke violated the alleged verbal agreement, as.well as !o show whether tihe iansfer
ofstook from Ma-rie Burke to Thomas Burke was actually a gift. During trial, Edward Burke afiempted to prove
that Bemardine Donelson would receive additional inheritance from Marie Burke in return for the ionveyance ofher
stock in Bunny's Superefie to Thomas Burke, Tr.6/16 at 88-93,l74-78.i App. aII43.
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The only apparent reason that Edward Burke desires to have the sase transferred to

probate court is because the evidence was simply insufficient to establish that Marie Burke was

under any undue influence, fraud or dwess when she bansfened property to Thomas Burke.

Marie Burke and rhomas Burke testified that Thomas Burke was never present when these

documents were disoussed or signed becarse "it wasn,t any of his business;,, Tr. 6/1,6 at 4346;

83-85' 92-99' Marie Burke also testified that she underslood which giffs she was planning to

give her tbree children, and that she evenhrally chose not to make any giffs to Edward Burke

because 'ohe and his family don't visit me. I'm a great grandmother three times. I wasn't told by

them. we're not even friends now." Tr. 6/16 at4g49. Marie Burke also testified that she gave

her stock to Thomas Burke because "I knew damed well that if I didn't do it now and I died,

there'd be an awflrl lot of trouble. so I wanted to prove tlat I gave it to him. . . .- Tr. 6/16 at 50.

Marie Buke's testirnony indicated that understood her estate plan (notwitlstanding her current

age, the passage oftime since these documents were signed and the diffrculty ofdiscussing

these private issues in the midst ofan emotionally diffi.cult hial brought by her eldest child). Tr.

6/L6 at 44'50. In the end, Edward Bwke failed to set forth sufficient evidence to challenge the

validity of Marie Burke,s traosfer of property to Thomas Burke.

Edward Burke should not be permitted to obtain a ..second bits at the apple,' to the extent

that he. was not satisfied with the evidence which was inlroduced at hial. Edward Burke had thb

heavy burden ofproving fraud duress ahd undue influence with respeot 0o the hansfer of

properties, and he had ample opportunity to perform discovery and introduce evidence on this

issue, see salisburyv. Lowe, 140 N.H.82, 83 (r995); pateyv, peaslee. 101 N.H. 26,30(rg57).

The record is now complete, and tlre superior court is in the best position to determine whether

the transfer of property from Marie Burke 0o Thomas Burke iesulted ftom undue influence. fraud
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or duress. The defendants have already been forced to spend a significant amount of time,

money and emotional energy defending tlis lawsuit. Bdward Burke should not be pemritted to

subject his family to additional couxt proceedings on issues which should have been properly

raised and explored driring the superior oourt trial.

) .

It is noteworthy that Edward Burke is also requesting trat the case be transfened tg

probate court in order to conserve judicial resources because he plar:s to purzue his claim that the

creation and modification of Marie Burke's trust documents were also the result of Saud, duress

or undue hfluence. Edward Burke is not entitled to pursue such a probate proceeding because

this issue has no bearing on the ritigation, as well as because this issue is not ripe. Marie Burke

is still alive and has not been found to be incompetent to handle her own affairs. There is no

dispute that her bust is revocable and subject to change at any time until her death or incapacity.

she is in control of all trust property, both equitably and regaily. A chailenge to the validi6r of

her revocable trust may be commenced after her death withLr the earrier of three yeaxs or one

hundred aad eighty days after notice under RSA 564-B:6-604, ctearry, since Marie Burke' hust

is still revocable, the time for bringing a challenge to the validity ofher nust has not yet started.

The superior court erred by determining that it did not have jurisdiction to consider issues

surrounding the inter vivos transfer ofproperty from Marie Burke's revocable trust to Thomas

Burke' The case should be rcmanded to superior court for reinstatement of its finding that the

transfer of stock from Marie Burke to Thomas Burke was a gift. This Court should also hold that

issues of rurdue influence, fraud or duress with respect to the tansfer ofproperry from Marie

Burke to Thomas Burke were not properly raised, or altematively remand the case to superior
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court for a dete'rmination based upon tbo record. This Court should decline to issue an order that

the case shotrld be tansferred to probato aourt

BEQUEST FOR ORAL ARGUMENT

. rursullt to |leyHampslire supreme court Rure 16 (10) (2),the defendanb request that
oral arguorent be scheduled in this matter. oral argument will be presgnted on behalf of
defendants by Daaielle paeik'and Rurh Ansell. thi de&ndants eriinatr ora *gu.eoiio be l j
minutss.

Dated: [4ayd2006

Dated: [day4,2006

Respeofily subnitted,

TUOMASM.BURKE

Byhis attomeyg

DEVI}[E, MILLIME'I & BRANCII,
PROIIESSIONAI, ASSOCIATION

sy,
DanieUe L. Pacil(, Esquiie
lll Amhe$t SfiEet
Manchester, New Flanpshire 03101
Telephone: (603) 669-1 000

MARIE I. BURKE AIID BERI{ARDIM P.
DONELSON

By their attomeys,

ANSELL & ANDERSON, P.A.

Ruth Tolf Ansell, Esquire
40 SouthRiver Road Unit#32
Bedfod New Hanrpshire 03 I 10
Telephone: (603) 64+8211

By:
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CERTIF"ICATE OF SERVICE

. . - I hereby certify oo this 4th day of May 2006, two copies of the brief and appendix wore
mailed to vincent A. wenners, Jr., Esquire, iounser for Edward J. Burke, James a. Normana,
Esquire, couusel for Bunny,s Superette, Iuc.

Danielle Pacik, Esquire
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